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ADVANCE \Y 167.75
December 29, 2004
BY FACSIMILE AND MAIL

Office of the Premier

P.O. Box 9041

STN PROV GOVT

Victoria, B.C.  V8V 1X4

Attention:  Honourable Gordon Campbell  

Dear Sirs/Mesdames:

Re:  
Police Complaint Process 

I am writing to express my concerns with the present system for addressing citizens’ complaints about the conduct of municipal police officers within British Columbia.  I am sending copies of this letter to the Police Complaints Commissioner (the “PCC”), the Solicitor General, the Members of the Legislative Assembly who comprised the Special Committee to Review the Police Complaint Process (the “Special Committee”) and to the Honourable Mr. Justice Oppal in his capacity as the author of “Closing the Gap”, the seminal report on policing within the province.

By way of introduction, I was admitted to the Bar of British Columbia in 1984 and am a lawyer in private practice.  I practise principally in the areas of civil litigation, administrative law and criminal law and frequently represent persons aggrieved by police conduct.  I have acted as counsel in two public hearings conducted pursuant to the Police Act (of a total of seven where witnesses were called), in two public hearings conducted pursuant to the RCMP Act (of a total of 17 conducted) and in numerous other civil and administrative proceedings.  I have made submissions to the Oppal Commission and to the Special Committee.  Most of my experience relates to cases involving the Vancouver Police Department, the province’s largest municipal force, as well as the RCMP.  My experience with other municipal forces within the Province is admittedly limited.

As a result of my work in this area, I have concluded that the present system for processing complaints is so badly flawed that it in fact does a grave disservice to members of the public who expect that their concerns about alleged police misconduct will be addressed fairly and efficiently.  The Police Act and the way it has been interpreted have created extraordinary problems for complainants at each stage of the process.  As a result of the three main problems discussed below, many complainants perceive the system to be unfair, secretive and inefficient. 

1.  Police investigate complaints about police

Any person aggrieved by the conduct of a municipal peace officer may make a complaint by delivering a completed Form 1 to the PCC or to the police department involved.  The complaint is then investigated by members of the same police department, although the PCC can order that an “external” investigation be conducted by another police department.

From a complainant’s perspective, this first step in the investigative process is completely unsatisfactory.  Policing responsibilities are exercised by paramilitary organizations that require cohesiveness and teamwork to function properly.  Much has been written about the “thin blue line” ethos, in which police officers consider themselves to be a fraternity, a tight bulwark against lawless elements of society.  While this attitude may assist police officers in discharging the difficult and often dangerous duties they are called upon to perform, it does not foster the proper investigation of complaints against their colleagues.  At best, complainants perceive that there is a risk of a whitewash whenever police investigate their brethren.  Such skepticism is not relieved by simply assigning the investigation to a police department in a nearby or adjacent municipality.  

2.  The investigative report is kept secret from the complainant and the public

The PCC apparently has a policy, although it does not appear to be universally applied, to withhold the investigative report from the complainant and the public.  The complainant is not even allowed to read the report, let alone receive a copy of it.  This policy is apparently based on the PCC’s interpretation of the Police Act provisions that compel delivery of the investigative report to the Chief Constable of the police department that is the subject of the complaint.  The Police Act is silent on whether it is to be delivered to the complainant as well and the PCC apparently interprets this omission as conferring it with the statutory authority to keep the report from the complainant.

It does not take much imagination to appreciate the difficulty with the PCC’s policy of secrecy.  After a person has summoned the courage to make a complaint, exercised the diligence to find and complete a Form 1, submitted to interviews by police investigators and then endured what can seem like interminable delays in the investigative process, he or she is told that they cannot see the final investigative report.  There has to be transparency and openness for the complaint process to have any meaning at all.  Right now, these essential elements are lacking.

3.  Complainants are not treated fairly by the public hearing process  

The PCC may order a public hearing on his own initiative or after receiving a request from a complainant or respondent.  Only a tiny minority of complaints result in a public hearing.  By my count, witnesses have appeared at only seven public hearings in the six year history of the new complaint regime.

The Police Act gives the complainant citizen and the respondent police member the right to appear and participate in the public hearing, with or without counsel.  Another lawyer, described as commission counsel, advances the case on behalf of the PCC.  He or she is not and is not intended to be an advocate for the complainant or respondent.  The hearing is a quasi-judicial administrative proceeding conducted before a retired judge who acts as adjudicator.

The complainant is at a distinct disadvantage in the public hearing process and may perceive it to be unfair as a result.  First, the lawyers appearing as commission counsel, respondent’s counsel and (often) police department or union counsel are all publicly funded, whereas a complainant must rely on private resources if he or she wants the assistance of a lawyer to deal with what may be a lengthy and complex proceeding.  Legal aid is unavailable.  The issue of this lack of funding was recently addressed in Berg v. Ryneveld et al, 2004 BCSC 1685, wherein the Court stated, by way of obiter dicta: 

“It makes absolutely no sense that somebody like Ms. Berg is not funded in this public hearing process. If there is a public process in place to investigate allegations of police misconduct surely there should be funding in place for someone like Ms. Berg who, as a party, is personally adversely affected by the conduct complained of, to ensure her meaningful participation in the hearing. Her need for counsel is underscored by the fact that only recently, through the efforts of her privately retained counsel, Mr. Ward, was Ms. Berg finally provided with long-requested disclosure of reports, documents and records concerning the events surrounding her brother’s death. The diligent efforts of Mr. Ward accomplished what Ms. Berg was powerless to accomplish despite her many years of expended effort. It makes absolutely no sense that Ms. Berg should have to fund counsel to assist in her continued pursuit for answers and justice through the public complaint process in trying to determine what happened to her brother in his encounter with the respondent police officer.”

Second, the Police Act is silent on whether the complainant or complainant’s counsel may question witnesses, unlike the RCMP Act, which expressly gives the complainant that right.  This omission has been interpreted as a denial of the right of cross-examination and creates the anomaly whereby a Burnaby complainant can examine witnesses at a public hearing, but a Vancouver complainant cannot.

There is no sound reason to deny the complainant the ability to question witnesses at a public hearing into his or her complaint.  While a public hearing may take a little longer if the complainant can participate in a more meaningful way, that consideration is substantially outweighed by the public interest in having a proceeding that appears to be fair and inclusive rather than unfair and exclusive.  The Police Act should be amended to enable complainants to recover legal expenses and to specifically permit them to examine and cross-examine witnesses.

The foregoing constitutes my view of the fundamental problems with the current process.  There are other problems as well. Some complainants have experienced delays of over five years between the filing of their complaints and resolution, which is patently unsatisfactory.  I perceive that the PCC lacks adequate resources to discharge its mandate effectively.  Finally, the government should be much more supportive of the PCC than it has been to date. In my view, it was unconscionable for the government to ignore the PCC’s request for a public inquiry into the death of Frank Joseph Paul, who died of hypothermia after one or more Vancouver police officers dragged his inert body from the jail and left him in an alley.  It is also inexplicable to me that none of the recommendations that the Special Legislative Committee made in August of 2002 have been implemented yet.

I hope that your government gives these comments some serious consideration.  Please contact me if you have any questions or require further information.

Yours truly,

A. CAMERON WARD & COMPANY

Per:  

A. Cameron Ward

ACW/bh

cc. 
Hon. Rich Coleman, Solicitor General





Dirk Ryneveld, Q.C., Police Complaint Commissioner


John Nuraney, MLA

Dennis MacKay, MLA

Ken Johnston, MLA

Jenny Kwan, MLA

Brenda Locke, MLA

cc.
Patty Sahota, MLA

Patrick Wong, MLA

Richard Lee, MLA

Hon. Wallace T. Oppal


