
- 5 -


                                 No. S024544

Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:

KARA LYNN MCNAIR, BRENDON JUDE WILSON,

XINYU YANG, YE WANG, CORINNE CHONG,

GREGOR IRVINE-HALLIDAY, CAN XUAN TRUNG PHAN

also known as JOHN PHAN, JOSEPH YANG, JOSEPH

STROLZ AND CHRISTY YING-CHING CHEN

PLAINTIFFS

AND:

THE UNIVERSITY OF BRITISH COLUMBIA

DEFENDANT


STATEMENT OF CLAIM 
1.
The Plaintiff, Kara Lynn McNair, is a student, and resides at 407-2211 West 2nd Avenue, in the City of Vancouver, in the Province of British Columbia.

2.
The Plaintiff, Brendon Jude Wilson, is a student, and resides at 3005-193 Aquarius Mews, in the City of Vancouver, in the Province of British Columbia.

3.
The Plaintiff, Xinyu Yang, is a student, and resides at 637-6335 Thunderbird Crescent, in the City of Vancouver, in the Province of British Columbia.

4.
The Plaintiff, Ye Wang, is a student, and resides at 637-6335 Thunderbird Crescent, in the City of Vancouver, in the Province of British Columbia.

5.
The Plaintiff, Corinne Chong, is a student, and resides at 201-1827 West 3rd Avenue, in the City of Vancouver, in the Province of British Columbia.

6.
The Plaintiff, Gregor Irvine-Halliday, is a student, and resides at 103-1452 West 13th Avenue, in the City of Vancouver, in the Province of British Columbia.

7.
The Plaintiff, Can Xuan Trung Phan also known as John Phan, is a student, and resides at 312-855 West 16th Street, in the City of North Vancouver, in the Province of British Columbia.

8.
The Plaintiff, Joseph Yang, is a student, and resides at 11642 Summit Crescent, in the District of Delta, in the Province of British Columbia.

9.
The Plaintiff, Joseph Strolz, is a student, and resides at 250 East 15th Avenue, in the City of Vancouver, in the Province of British Columbia.

10.
The Plaintiff, Christy Ying-Ching Chen, is a student, and resides at 3448 West 28th Avenue, in the City of Vancouver, in the Province of British Columbia.

11.
The Defendant, The University of British Columbia, is a body corporate continued under the University Act, R.S.B.C. 1996, c. 468 and has an office at 6328 Memorial Road in the City of Vancouver, in the Province of British Columbia.

12.
The Defendant offers various post-secondary educational programs through its faculties, including the Faculty of Commerce and Business Administration.  From time to time, the Defendant’s faculties fix the applicable tuition fees for their programs and submit them for ratification to the Defendant’s Board of Governors, which has the power to set, determine and collect such fees.

13.
As a leading Canadian university training its students to become future business leaders and good citizens, the Defendant owes a duty to act in the utmost good faith, a duty of care and a fiduciary duty to its present and prospective students.  At all material times hereto, the Defendant knew that its present and prospective students are in a position of financial dependence and vulnerability.

14.
The Defendant publishes a Policy and Procedure Handbook (the “Handbook”) that sets out the nature and extent of such duties.  At all material times, the Handbook contained policies and procedures on such matters as tuition fees and consultation with students.

15.
At all material times hereto, tuition fees for universities in British Columbia were the subject of a statutory freeze.  The Defendant knew, from discussions with representatives of the government of the Province of British Columbia, that the statutory freeze would end in or about February of 2002 and that the Defendant would thereafter be free to increase tuition fees.  The Defendant planned to dramatically increase tuition fees for the MBA Program once the statutory freeze ended.  The Defendant deliberately or negligently withheld these facts from its prospective students due to its concern that qualified applicants would attend other universities if the extent of planned tuition fee increases was disclosed to them.

16.
At various times prior to March of 2002, the Defendant delivered offers of admission on its standard form in which it offered to admit the Plaintiffs to its fifteen-month Master of Business Administration Degree Program commencing on August 27, 2002 (the “MBA Program”).  The Defendant represented, as a term of the offer, that the tuition fees for the MBA Program would be $7,000, payable in four installments of $1,750 each.  The standard form contained fine print indicating that “fees for the year were subject to adjustment”.

 

17.
At various times prior to March of 2002, the Plaintiffs accepted the Defendant’s offers by returning the Defendant’s standard form of acceptance to it, and an agreement (the Agreement) was thereby reached between each of the Plaintiffs and the Defendant.  It was an express term of the Agreement that the Defendant would provide the MBA Program to each Plaintiff for the total consideration of $7,000.  If the Agreement contained a term that the Defendant could later adjust the tuition fees for the MBA Program, which is not admitted, then it was an implied term of the Agreement that any such adjustment would be reasonable.

18.
In reliance on the Defendant’s representations and on the terms of the Agreement, the Plaintiffs rejected other educational opportunities, terminated their employment, paid their initial deposits to the Defendant and made arrangements to relocate themselves to Vancouver, British Columbia in order to commence the MBA Program.

19.
In or about January, 2002, the Defendant’s Faculty of Commerce and Business Administration fixed the tuition fees for the MBA Program at $28,000, subject to ratification by the Defendant’s Board of Governors.

20.
The Defendant knew that its planned increase in tuition fees for the MBA program from $7,000 to $28,000 would cause the Plaintiffs distress and financial hardship.  Despite that knowledge, the Defendant intentionally or negligently failed to inform the Plaintiffs that it planned to quadruple their tuition fees, thereby breaching its fiduciary duty, its duty to act in good faith and its policies and procedures relating to tuition fees set out in the Policy and Procedure Handbook. 

21.
On or about the 11th day of February, 2002, the Province of British Columbia announced that the Province’s universities, including the Defendant, would be granted autonomy in setting their tuition fees. 

22.
On or about the 14th day of March, 2002, the Defendant’s Board of Governors met and purported to pass a resolution increasing the tuition fees for the MBA Program from $7,000 to 28,000. 

23.
The Plaintiffs say that the increase in fees for the MBA Program is unfair, unreasonable, unconscionable and is a breach of the terms of the Agreement.  They have demanded that the Defendant comply with the terms of the Agreement but the Defendant has refused or neglected to do so.

24.
In or about July of 2002, the Defendant purported to rescind its policy on tuition fees, Policy No. 72 in the Defendant’s Policy and Procedure Handbook.

25.
The Defendant’s actions in purporting to quadruple the Plaintiffs’ tuition fees for the MBA Program constitute breach of contract, breach of the Defendant’s policies and procedures, negligence, negligent or intentional misrepresentation, breach of fiduciary duty, breach of a duty to act in good faith and/or breach of the Consumer Protection Act, R.S.B.C. 1996, c. 69 and have caused the Plaintiff to suffer loss, damage and expense.

26.
The Plaintiffs plead and rely upon the principles of detrimental reliance, promissory or equitable estoppel, non est factum and upon sections 1, 10 and 20 of the Consumer Protection Act, R.S.B.C. 1996, c. 69, as amended.


WHEREFORE the Plaintiffs claim against the Defendant:

a)
An Order for specific performance of the Agreement;

b)
An interim, interlocutory and/or permanent injunction restraining or enjoining the Defendant from increasing the tuition fees for the MBA Program;

c) General Damages;

d) In the alternative, damages on a quantum meruit basis;

e) Special Damages;

f) Interest pursuant to the Court Order Interest Act, R.S.B.C., 1996. c. 79; 

g) Costs, including special or increased costs; and

h) Such further and other relief as to this Honourable Court may seem just.

PLACE OF TRIAL:  Vancouver, British Columbia

Dated at the City of Vancouver, Province of British Columbia this     th day of September, 2003. 

Counsel for the Plaintiffs

This STATEMENT OF CLAIM is prepared and filed by A. Cameron Ward, of A. Cameron Ward & Company, Barristers and Solicitors, whose address for delivery is Suite 1300 – 355 Burrard Street, Vancouver, British Columbia V6C 2G8 (Telephone: 604-688-6881, Facsimile 604-688-6871)




