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Form 3 (Rule 10(3))

                  No.                           


Vancouver Registry


IN THE SUPREME COURT OF BRITISH COLUMBIA
IN THE MATTER OF THE CORONERS ACT, R.S.B.C. 1996, c. 72

BETWEEN:


JULIE ELAINE BERG and ELLEN BERG, 

personal representatives of the Estate of 

Jeffrey Michael Berg, Deceased, JULIE 

ELAINE BERG and ELLEN BERG 


PETITIONERS

AND:


HER MAJESTY THE QUEEN IN RIGHT OF

THE PROVINCE OF BRITISH COLUMBIA,

ATTORNEY GENERAL OF BRITISH COLUMBIA,

MINISTER OF PUBLIC SAFETY AND

SOLICITOR GENERAL OF BRITISH COLUMBIA,

TERRY SMITH, JEANNINE ROBINSON and 

BRITISH COLUMBIA CORONERS SERVICE


RESPONDENTS

PETITION TO THE COURT

This is the Petition of:
Julie Elaine Berg and Ellen Berg





c/o A. Cameron Ward & Company





Barristers & Solicitors





1300 – 355 Burrard Street





Vancouver, B.C. V6C 2G8

On Notice to:


Attorney General of British Columbia





Legal Services Branch





5th Floor, 609 Broughton Street





Victoria, B.C. V8V 1X4
 

And on Notice to:

Minister of Public Safety and





Solicitor General of British Columbia





P.O. Box 9053





Stn. Prov. Govt.





Victoria, B.C. V8W 9E1

And on Notice to:

Terry Smith





Chief Coroner





British Columbia Coroners Service

2035-4720 Kingsway

Burnaby, B.C. V5H 4N2

And on Notice to:

Jeannine Robinson





British Columbia Coroners Service

2035-4720 Kingsway

Burnaby, B.C. V5H 4N2

And on Notice to:

Office of the Police Complaint Commissioner





3rd Floor – 756 Fort Street





P.O. Box 9895





Stn. Prov. Govt.





Victoria, B.C. V8W 9T8

And on Notice to:

Constable David Bruce-Thomas





c/o William Smart, Q.C.





Smart & Williams





Barristers & Solicitors





1190 – 840 Howe Street





Vancouver, B.C. V6Z 2L2

Let all persons whose interest may be affected by the Order sought TAKE NOTICE that the petitioner applies to court for the relief set out in this petition.

APPEARANCE REQUIRED

IF YOU WISH TO BE HEARD at the hearing of the petition or wish to be notified of any further proceedings, YOU MUST GIVE NOTICE of your intention by filing a form entitled "Appearance" in the above registry of this court with the Time for Appearance and YOU MUST ALSO DELIVER a copy of the "Appearance" to the petitioner's address for delivery, which is set out in this petition. 

YOU OR YOUR SOLICITOR may file the "Appearance".  You may obtain a form of "Appearance" at the registry. 

IF YOU FAIL to file the "Appearance" within the proper Time for Appearance, the petitioner may continue this application without further notice. 


TIME FOR APPEARANCE
Where this petition is served on a person in British Columbia, the time for appearance by that person is 7 days from the service (not including the day of service). 

Where this petition is served on a person outside British Columbia, the time for appearance by that person after service, is 21 days in the case of a person residing anywhere within Canada, 28 days in the case of a person residing in the United States of America, and 42 days in the case of a person residing elsewhere (or where the time for appearance has been set by order of the court, within that time). 

TIME FOR RESPONSE

IF YOU WISH TO RESPOND to the application, you must, on or before the 8th day after you have entered an appearance, 

(a)  deliver to the petitioners

(i) 2 copies of a response in Form 124, and

(ii) 2 copies of each affidavit on which you intend to rely at the hearing, and

(b) deliver to every other party of record

(i) one copy of a response in Form 124, and

(ii) one copy of each affidavit on which you intend to rely at the hearing.

PRIVATE 
1.
The address of the registry is:  800 Smithe Street, Vancouver, B.C. 

PRIVATE 
2.
The Petitioners’ ADDRESS FOR DELIVERY is:  


Suite 1300 – 355 Burrard Street


Vancouver, British Columbia  V6C 2G8


Fax number for delivery:  604-688-6871


PRIVATE 
3.
The name and office address of the Petitioners’ solicitor is:


A. Cameron Ward & Company


Barristers & Solicitors


Suite 1300 – 355 Burrard Street


Vancouver, British Columbia V6C 2G8

The Petitioners apply to this Court for the following Orders:

1.
An Order in the nature of mandamus directing Terry Smith and the British Columbia Coroners Service to forthwith issue a warrant for an inquest into all of the circumstances surrounding the death of Jeffrey Michael Berg, who died on or about October 24, 2000 in the City of Vancouver, Province of British Columbia;

2.
An Order in the nature of mandamus directing the Attorney General and/or the Solicitor General to order that Terry Smith and the British Columbia Coroners Service forthwith issue a warrant for an inquest into all of the circumstances surrounding the death of Jeffrey Michael Berg, who died on or about October 24, 2000 in the City of Vancouver, Province of British Columbia; 

3.
An Order in the nature of mandamus directing the Respondents and each of them to forthwith deliver copies of all records in their possession and control relating in any way to the circumstances surrounding the death of Jeffrey Michael Berg to the Petitioners;

4. Costs, including increased or special costs; 

5.
Costs, including increased or special costs of the coroner’s inquest; and

6.
Such further and other relief as to this Honourable Court may seem just.

The Petitioners seek relief pursuant to the:

1.
Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, s. 2;

2.
Coroners Act, R.S.B.C. 1996, c. 72, ss. 9, 10, and 23; and

3.
Rules of Court, Rule 10(3) and 63.

At the hearing of the petition will be read the Affidavit of Julie Elaine Berg, a copy of which is served herewith.

The facts upon which this Petition is based are as follows:

1.
The Petitioner Julie Elaine Berg is the sister of Jeffrey Michael Berg (“Jeff Berg”), deceased, a personal representative of Jeff Berg’s estate and the complainant in a related proceeding before the Office of the Police Complaint Commissioner.

2.
The Petitioner Ellen Berg is the mother of Jeff Berg and a personal representative of his estate.  

3.
Jeff Berg was critically injured on October 22, 2000 while he was detained by or in the  actual custody of Constable David Bruce-Thomas, a peace officer employed as a member of the Vancouver Police Department (“VPD”). 

4.
Jeff Berg remained in the actual custody of one or more uniformed guards who were acting as agents of the VPD until October 24, 2000, when he succumbed to his injuries and was pronounced dead. 

5.
Pursuant to sections 9 and 10 of the Coroners Act, R.S.B.C. 1996, c. 72, the coroner must issue a warrant to hold an inquest in these circumstances.  The coroner in this case is is the Respondent Jeannine Robinson and the Chief Coroner is the Respondent Terry Smith.

6.
On or about November 28, 2000, the British Columbia Coroners Service advised the Petitioners that “[i]n the next few months a Coroner’s Inquest will be set”.
7.
Although more than three years have passed since that date, and although the Petitioners have requested that the British Columbia Coroners Service issue a warrant for an inquest in respect of Jeff Berg’s death, it has neglected or refused to do so.
8.
The Petitioners have requested that the Attorney General of British Columbia make an order under s. 23 of the Coroners Act, but he has neglected or refused to do so.

9.
The Petitioners have requested that the Solicitor General of British Columbia make an order under s. 23 of the Coroners Act, but he has neglected or refused to do so.

10.
The Petitioners have requested that the Attorney General of British Columbia, the Solicitor General of British Columbia and the British Columbia Coroners Service provide copies of all records in their possession and control relating in any way to the circumstances surrounding the death of Jeffrey Michael Berg, but they have neglected or refused to do so.

11.
The Petitioners require copies of all records relating in any way to the circumstances surrounding the death of Jeffrey Michael Berg in order to prepare for the coroner’s inquest.

12.
The Petitioners have been frustrated in their attempts to obtain a coroner’s inquest and to obtain copies of documents to prepare for it.  They have incurred significant legal fees and expenses to date and will incur more when the inquest is held.

The Petitioners estimate that the application will take one hour.

DATED at the City of Vancouver, in the Province of British Columbia, this       day of March, 2004.


Solicitor for the Petitioners

ENDORSEMENT OF PETITION

If you wish to receive notice of the time and date of hearing or to respond to the petition, you must respond by delivering to the Petitioners, within 6 clear days after you have entered an appearance
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an outline in Form 125.


(b)
2 copies of each affidavit, not already in the court file, on which you intend to rely at the hearing, and


(c)
one copy of any material in the court file on which you intend to rely at the hearing and that is not referred to in the Petitioner's outline. 

This PETITION is prepared and delivered by A. Cameron Ward, of the firm A. Cameron Ward & Company, Solicitors for the Petitioners, whose place of business and address for delivery is Suite 1300 – 355 Burrard Street, Vancouver, British Columbia, V6C 2G8  Tel:  604-688-6881
